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12 October 2020 
  
 
 
 Dear Edward,   
 
THE COMMON FISHERIES POLICY (AMENDMENT ETC.) (EU EXIT) (NO. 2) 
REGULATIONS 2020 
 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 

the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 

relation to proposals within the legislative competence of the Scottish Parliament.  

 

From IP completion day on 31 December 2020, the vast majority of the EU Regulations 

currently forming part of the Common Fisheries Policy will form part of retained EU law. During 

the implementation period we have continued to work with Defra on their secondary legislation 

programme to correct deficiencies and give effect to the Withdrawal Agreement in those EU 

Regulations, in order to ensure that this important body of law is operable come IP completion 

day. This cooperation continues despite well aired disagreements in approach between 

Scottish Ministers and the UK Government, and despite the issues I will raise later in this letter. 

 

To that end I attach a notification which sets out the details of the Common Fisheries Policy 

(Amendment etc.) (EU Exit) (No. 2) Regulations 2020 (the “Regulations”) which the UK 

Government proposes to make, and which make provision relating to the implementation of 

the Northern Ireland Protocol in domestic law.  

 

In addition to notifying you of these Regulations I also believe it is appropriate for me to update 

your committee on what is not included in the Regulations, and the further work required in 

this area. 
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The Regulations 

 

The notification attached outlines the amendments made by these Regulations to the Fisheries 

Act 1981, and to EU Regulations that will form part of retained EU law, either directly or through 

amendments to previous EU Exit SIs. Broadly speaking the purpose of the Regulations is to 

make amendments that are necessary in order to implement certain international obligations, 

including in respect of the Northern Ireland Protocol. The Regulations also make a number of 

changes that are not within devolved competence, which are referred to in the notification for 

context, but in respect of which Scottish Ministers have not been invited to give their consent. 

 

I am satisfied that the Regulations covered by this notification will, as far as they go, be 

effective and appropriate steps towards implementing international obligations with respect to 

the Northern Ireland Protocol. Furthermore I can assure the Committee that there is no 

substantial change in policy brought into effect by these Regulations, that current principles in 

relation to environmental and animal welfare protection are upheld, and that the devolution 

settlement is respected. As such I intend to consent to these Regulations so far as they 

concern devolved matters and invite you to consider them accordingly. 

 

Wider implementation of the NI Protocol 

 

However, we are aware that further amendments will require to be made in legislation to 

ensure that the Protocol is fully implemented across the UK, and at this stage it does not look 

like this work will be completed by the end of the Implementation Period. This is largely 

because of a failure of the UKG to make progress on key issues relating to the interpretation 

and application of the NI Protocol, especially in relation to the treatment of NI vessels. The 

amendments required to legislation will concern both devolved and reserved areas, however 

we do not consider that we can make provision in our own legislation in respect of the devolved 

aspects, not least because any such amendments would still be dependent on resolution of 

the same key issues. 

 

You will be aware that the Scottish Government raised a number of concerns about whether 

there was enough time in 2020, especially given the public health context, for the UK 

Government to achieve an orderly end of the implementation period. We were particularly 

concerned whether all the issues raised by the NI Protocol could be resolved in time, and 

whether there would be sufficient parliamentary time and official resource to ensure a fully 

functional statute book by the end of that period. The UK Government refused to consider 

extending the Implementation Period. As such it appears that there will be a temporary period 

in the new year where all the required amendments to fully implement the Northern Ireland 

Protocol will not be in place. 

 

The effect of this will be that there is competing legislation applying in Northern Ireland, with 

retained EU law purporting to apply across the UK, as a result of previous EU Exit SIs whilst 

EU law, as it applies in the EU, will apply to NI by virtue of the NI Protocol. This is likely to 

create uncertainty for Scottish fleets, insofar as they are active in NI waters or land into NI 
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ports. I will ask Defra to urgently confirm their plan for handling this period, and for resolving 

the outstanding issues under the NI Protocol as soon as possible so that the necessary 

legislation can be put into place, and the period of uncertainty is as limited as possible. 

 

Our approach 

 

I do not believe that it would be appropriate to withhold consent to this instrument because of 

these wider issues, however important. As a responsible government we are duty bound to 

work towards a competent statute book and towards the observance of obligations under 

international law. These Regulations are a necessary part of that, even if they are not sufficient 

in terms of full implementation of the NI Protocol. It is for this reason I propose to consent to 

the Regulations, whilst raising my concerns in the strongest terms. 

 

I also wish to apologise that this notification has come later than intended, and does not allow 

for 28 days before the Regulations will be laid in draft by the UK Government on 20 October. 

We only received the drafting for these Regulations on 2 October, and have worked to provide 

this notification as soon as possible. We have received undertakings from Defra that they will 

not normally schedule debate on EU Exit SIs until after consent has been received, and 

officials will work with committee clerks to ensure this can be observed. 

 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  

 

Yours sincerely, 

 

FERGUS EWING MSP 
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